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STATEMENT OF THE CASE

Appellant was charged by indictment with the felony offense of Murder.

He entered a plea of not guilty and a jury trial commenced on June 10, 2008, in

the 54th District Court of McLennan, Texas, the Honorable Matt Johnson,
presiding. The jury returned a verdict of guilty on June 13, 2008. Punishment
was subsequently assessed at Life in the Texas Department of Criminal
Justice, Institutional Division. No fine was assessed.

Appellant took his appeal to the Tenth Court of Appeals, which affirmed
his conviction and sentence in an opinion delivered on November 4, 2009.
Asberry v. State, No. 10-08-00237-CR (Tex. App. - Waco, Nov. 4, 2009), aff'd

No. PD-0257-10 (Tex. Crim. App. 2011)

PROCEDURAL HISTORY

Following the affirmance of his conviction, appellant filed a Motion
for Forensic DNA Testing. (C.R. 4-23) The motion was denied by a written
order from the trial court, which was issued on January 15, 2015 (C.R. 40-43)
Appellant then timely filed Notice of Appeal (C.R.41), and took his appeal to

the Court of Appeals for the Tenth Judicial District, sitting at Waco, Texas. In a



memorandum opinion, dated October 8, 2015, the court affirmed the judgment
and order of the trial court. Appellant filed a Petition for Discretionary Review,
which was granted on December 11, 2015. On December 7, 2016, the Court of
Criminal Appeals issued an opinion remanding the case to this Court for
reconsideration. Asberry v. State, No. PD-1409-15 (Tex. Crim. App., 12/7/2016).
On remand, the Court again issued an opinion denying relief, dated, October

18, 2017.

Appellant now timely files this petition for discretionary review.



QUESTIONS PRESENTED FOR REVIEW

Did the Court of Appeals apply the proper standard of review when it
failed to consider the conflict between the new test results and the results
presented at trial, as well as the defensive evidence presented by appellant,
when deciding whether the new test results cast doubt on the validity of the

conviction?

GROUNDS FOR REVIEW

The Court of Appeals decision is in conflict with the decision in Glover

v. State, 445 S.W.3d 858 (Tex. App. - Houston [15¢ Dist.], 2014), in failing to focus on
the conflict between the new test results and the results presented at trial, in

deciding whether the new results cast doubt on the conviction.






